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a, »¢ respondent. 
sts in ski). | J 
ice ata | er 
estic ang. my. | pppiaintift alleged in her complaint 
Ath | [. gefendant, an attorney of this 
y York Cy | we for five years prior to Au- 
I 2-8406 | bs 17, 1931, “had been paying at- 
Te tons to” the plaintiff and had 
—, Bi.misei to marry her; that on 
— | : day he employed her as his 
CE wographer, at a salary of $5.00 
nk 2-2319 | , week in cash, and promised 
ta | + he would pay an additional 
esate one per week into a savings fund 
"| Bsich he would turn over to her 
——— BL... their marriage; that defend- 
has not married plaintiff, and 
NCY 58 her he will not pay her 
GATIONs | weekly sums he retained. 
'T | Defendant moved to strike, on 
. > ground the cause of action was 
"i “which had been abolished by 
weed > L, 1935 p. 896, abolishing breach 
eet ae ‘ promise actions. The Circuit 
INS ~yrt struck out the complaint. 
NS Held: The cause of action set 
forth rests upon the contract 
| Center ‘) hire, not the promise to marry. 
| y Anite time being set for the 
K verformance of the condition, 4 
—_! rasonable time is implied. The 
— lication was absolute; it was 
nly the time of payment which 
was uncertain and indefinite. The 
question of reasonable time is one 
for he jury, except where the 
. gv. facts are undisputed and different 
ferences cannot reasonably be 
— ir therefrom. Edge v. Board- 
88 alk Securities Corp., 115 N. J. L 
286. 179 A. 270; Lastowski v. 
Lawnicki, 115 N. J. L. 230. 
=| Reversed. 
‘d TRIAL — Right to Poll Jury in 
— Civil Case — Taking of Verdict 
=» by Clerk 
New Jersey Court of Errors and 
| Appeals 
Francillo v. Latour  —— 
May 14, 1936 
On apeal from Hudson Circuit. Af- 
— firmed, 
=i Frank Romano (Nathan Baker), 
for appellant. 

. McCarter & English (Gerald Mc- 
Lauglin; Richard J. Congleton) | 
for respondents. 

Perskie, J. 

In a civil case, the clerk was au- 
thorized to take the verdict. The 
jury returned with a verdict of no 
cause of action. Plaintiff's attor- 
ney of record, who had not tried 

case, requested the jury be 
led. His request was ignored. 

Held: The question .whether, in 

ivil case, a party has the right 
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to poll the jury, is a novel one in 
this state. In Levine v. Goldman, 
5 M. R. 841, 138 A. 511, there was 
nothing to show a request to poll 
was made. In Silak v. H. & M. R. 
Co., 114 N. J. L. 428, 176 A. 674, 
affd. 115 N. J. L. 504, 181 A. 168, 
where the jury was in fact polled, 
it was held “not out of line with 
the practice and, further, that no 
harm came to the defendant.” 
There is a conflict of authority 
in other jurisdictions. See Abbott’s 
Civil Jury Trials (1935) pp. 906, 
908; cf. 64 C. J. 1059, sec. 861 et 


(Continued on page 5 col. 1) 





U. S. Supreme Court 
Sustains Automo- 
bile Caravan Tax 





NOT INTERFERENCE WITH 
INTER-STATE COMMERCE 





WASHINGTON, May 25 (CCN 
S)—Inferentially overruling a re- 
cent decision of a Federal court in 
California on practically the same 
question, the United States Su- 
preme Court has placed its stamp 
of approval on state laws which 
tax the movement of automobiles 
through the state in caravans. 

The Court sustained a statute of 
New Mexico which requires the 
taking out of a permit by one who 
transports automobiles into or 
through the state for sale on their 
own power or in tow. The per- 
mit fee is $7.50 for a car moving 
under its own power and $5.00 for 
one drawn by another vehicle. 

Whereas the Federal court in 
California thought a similar law 
in that state was “nothing less 
than a customs duty,’’ the Su- 
preme Court could find no consti- 
tutional objection to the New Mex- 
ico tax as applied to the business 
of the plaintiff, who buys new and 
used cars in the east and south 
for the California market. (Morf 
v. Bingaman, Commissioner). 


Grounds of Attack 

The New Mexico statute was 
challenged as imposing an uncon- 
stitutional burden on interstate 
commerce and as offending the 
due process and equal protection 
clauses of the Fourteenth Amene- | 
ment 

In an opinion delivered by Jus- 
tice Stone, the Supreme Court 
found as a matter of fact that the 


| transportation of automobiles 


across the state in caravans for 


purposes of sale is a distinct class 


of business of considerable mag- 
nitude. 

In this case it was shown that 
from 75 to 80 percent of the cars 
in appellant’s caravans move in 
units of two, coupled together by 
tow bars, each unit being in 
charge of a single driver. Few 
of the drivers are regularly em- 
ployed, the majority being inter- 
ested only in obtaining transporta- 
tion to the west. It may well have 
been found by the legislature, Jus- 
tice Stone remarked, that these 
drivers have little interest in the 
business or the cars they drive 
and less regard than other motor- 
ists for the safety and conveni- 
ence of others using the highways. 
It was shown, too, that cars 
coupled together frequently skid, 
causing greater wear and tear on 

(Continued on page 5 c6l. 1) 





Laws Of 1936 


(Biffective dates follow each Act) 








CHAPTER 77—(May 2, 1936) 
Extends time within which State 
Board of Tax Appeals may hear 
appeals from railroad tax assess- 
ments for 1935. 
CHAPTER 78—(May 2, 1936) 
Permits Board of Freeholders 
to designate places of temporary 
confinement of lunatics. 
CHAPTER 79—-(May 2, 1936) 
Allows municipalities created 
from former municipality to pay 
or refung their proportionate 
shares of former municipalities’ 
debts. 
CHAPTER 80—(May 2, 1936) 
Allows counties bordering on 
Atlantic Ocean to issue bonds for 


bulkhead construction outside 
debt limits under Chapter 77— 
Laws of 1935. 


CHAPTER 81—(May 2, 1936) 
Validates foreclosure sales by 
trustees who fail to include ces- 
tuis, ang holders of certificate to 
foreclosure suit. 
CHAPTER 82—(May 2, 1936) 
Validates municipal bond issues 
Gespite failure of ordinance to in- 
clude maximum amount to be 
raised provided within legal debt 
limit. 
CHAPTER 83—(May 2, 1936) 
Vests State House Commission 
with administrative powers over 
State Relief. 
CHAPTER 84—(May 5, 1936) 
Authorizes creation of foreign 
trade zone corporations. 
CHAPTER 85—-(May 5, 1936) 
Permits township and borough 
school districts to borrow up to 
80% of tuition due from other 
school districts. 
CHAPTER 86—(May 5, 1936) 
Validates municipal land sales 
despite defects in procedure. 
CHAPTER 87—(May 5, 1936) 
Fixes 8 P. M. aa closing time of 
polls at primary elections for 
choosing national convention del- 
egates. 





Retiring Elderly 
Judges Proposed 
In Massachusetts 


BOSTON, May 25 (CCNS)— 
| oucemer Curley of Massachusetts 
will submit an initiative petition 
to the voters at the November 
election on the issue of retiring 
elderly judges unless the legisla- 
ture at its current session enacts 
such a law. 

In an announcement the Gov- 
ernor said he would ask for an 
initiative petition for referendums 
on: 

1. The holding of a constitution- 
al convention. 

2. Compulsory retirement of 
judge at the age of 70. 

3. The question of appointment 
for a fixed term or popular elec- 
tion. 

4. Whether retirement shall be 
at full salary or half salary. 

Seven justices of the Supreme 
Court informed the Governor that 
he has no legal right to require 
them to reply to a questionnaire 
seeking information about their 
ages, but as a matter of courtesy 
to him as the Chief Executive of 
the Commonwealth they gave him 
the information. 





COMMON LAW MARRI AGES—Part v 





By MARSHALL VAN WINKLE 
Advisory Master Of The Court Of Chancery Of New Jersey 





AN ILL-FAVORED THING 

As the years have passed, and 
during the last dozen years or so 
with increasing acceleration, com- 
mon law marriage has become ut- 
terly discredited. Courts have 
shown by their opinions that their 
belief is that in most common law 
marriage cases, so called, at- 
tempts have been made to impose 
upon the courts by perjury and 
fraud. And the worst cases are 
not in the reports, because the 
claims were killed in the trial 
courts and appeals could not re- 
suscitate them. In case after 
case the claimants have been 
shown up. It is plain that com- 
mon law marriages are on their 
way out. They are on their last 
legs. When called upon to show 
cause by the introduction of bills 
to abolish there will be no sub- 
stantial opposition. Who has a 
good word for common law mar- 
riages? They have had no affirm- 
ative support in this country in 
the last twenty-five years. They 
have not survived through legis- 
lative action, but only because of 
legislative inertia. The most that 
can be said for them is that they 
have been tolerated. 


A claim that a common law 
marriage exists usually follows a 
funeral; and in nearly every case 
the claim is obscure and comes as 
a great surprise for innocent third 
parties. Most frequently the 
claim is for a share of the estate 
of the deag “husband” or of an 
estate in which he would have 
been interested had he lived. And 
the truth is that during the past 
twenty-five years children of un- 
ions claimed to be common law 
marriages have not been numer- 
ous as compared with the number 
of such claims. The modern com- 
mon law wife does not have chil- 
dren. There are “common, law 
widowers” too.69 If you talk to a 
surrogate whose jurisdiction in- 
cludes a large city you wil] find 
that the cases where men claim 
shares of dead women’s estates 
as common law widowers have in- 
creased in the past twenty-five 
years but that there are no chil- 
dren of the unions. The courts 
have talked of “adventuresses” 
and “harlots” who claimed or may 
claim to be common law wives, 
but I have not come across a 
case in which a court has charac- 
terized a “common law widower’. 
I wonder what name should be 
used in many male cases. 





69 A “common iaw widower” turned 
un after the death in December 1933, 
of Victoria Morosini Schilling the eld- 
est daughter of Giovanni Morosini, fin- 





To speak. generally, the law 
does not look with favor upon the 
connection usually indicated by 
the expression “common law mar- 
riage’. And the reasons are found 
in reported cases in many of the 
states. It is notorious that after 
& man’s death a woman frequent- 
ly turns up as his “common law 
wife” and seeks by fraud to gain 
a share of his estate, oftentimes 
against his wife who had been cer- 
emonially married and the chil- 
dren of such marriage. She may 
have been his mistress, or she 
may not have borne even that re- 
lation to him. The courts have 
held that it is sound law and 
sound policy to scrutinize all such 
claims, and to require strong proof 
in support of them.70 The valid- 
ity of any alleged common law 
marriage is always open to sus- 
picion; especially is doubt justi- 
fied when one of the parties ig 
dead.71 Because marriage is a 
status of grave concern to soci- 
ety, and because of the natural 
temptations to perjury and the 
difficulties of combating testimony 
when one of the parties is dead the 
courts must scrutinize testimony 
intended to establish a contract.72 

The state is in effect a party to 
a contract of marriage. This is 
what the courts have declared. 
But, surely, these are empty 
words in the states where a man 
and &@ woman are allowed to mar- 
ry themselves with no license and 
no witness, and really in disre- 
gard of the marriage laws of 
those states. The state can hard- 
ly be saiq to’be a party to a con- 
tract concerning which it has no 
knowledge whatever. When the 
secret common law marriage gets 
in court, and this may be many 
years after the marriage is alleged 
to have taken place, matters of 
fact must be passed upon by the 
court, and there is much trouble 


and expense, not only for the 
claimant, but for innocent third 
parties, and scandal usually ac- 


companies the proceeding, In the 
case of Erlanger, the well-known 
theatrical manager, the trial, af- 
ter his death, of course, to ascer- 
tain if the claimant was his com- 
mon law. widow, lasted from Octo- 
ber 10, 1931 to January 11, 1932, 
with only four and a half days out 
for Christmas and a recess; and 
the Surrogate’s opinion takes up 
275 pages of the volume of the 
reports in which it is printed.73 

Common law marriages with 
the casualness of their creation 
and their secrecy, do not protect 
women or children. If a good 
woman falls into such a marriage 


ancier and associate of Jay Gould who! she has nothing ahead but humil- 


died many years ago leaving an estate 
estimated at $25,000,000. 


Philip Johnson filed a petition to res- 
cind the letters of administration which 
had been issued to decedent’s brother 
without notice to him. In 1884 the de- 
cedent had eloped with her father’s 
coachman, John Ernest Hulskamp, a 
soldier of fortune with whom she en- 
tered into a ceremonial marriage. and 
from whom she separated. Hulskamp 
was also known as Schilling. and died 
‘n 1920. Jchnson met the decedent in 
Rutland Vt. in 1916. when he was 31. 
He was a violinist and the leader of 
an orchestra; she was 57 and an ac- 
complished musician. They lived in one 
avnartment six years. Mr. Surrogate 
Henderson, after hearings, decided that 
the petitioner had never been the hus- 
band of the decedent and dismissed his 
netition saying. among other things. 
“The assertion of a common law mar- 
riage by thé survivor where one of the 
varties to the alleged agreement is 
dead is oven to suspicion”. 

See the Surrogate’s opinion. N. Y. Law 
Journal June 13, 1934; and N. Y. Times 
Jan, 28, May 29, June 13, 1934. 





She was 7 iation or a law suit or both, even 
vears old at the time of her death. 


(Continued on page 2 col. 1) 





70 The Linseed King. “48 F (2d) 311 
4 a Pe Bon ry 252 N. Y. S. 422 — 
latter o ratt 233 A 
205 (1931) oe oe 
72 Great Northern R’y. v. Johnson 254 
Fed. 683 (1919) Cir. Ct. App. 
73 In Matter of Erlanger’s Estate 145 
Misc. 1; 259 N. Y. S. 610. 
Clare Briggs the cartoonist whose “Mr. 
and Mrs.” strip so many regarded as 
the best of all, was divorced by his-first 
wife in Indiana. He married a second 
time in New York, and his second wife 
divorced him. There was a “Mr. and 
Mrs.” episode after his death, for, after 
living with a third woman for several 
years he and she in 1929 entered into a 
common law marriage at Bound Brook, 
N. J. After his death this marriage was 
tested in 1930 in New York, and de- 
clared valid. 
Matter of Briggs Estate, 245 N. ¥. 8. 
600; 138 Misc. 136; aff’d. 232 App. Div. 
666; 247 N. Y. 8. 1007. 
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COMMON LAW 
MARRIAGES 


(Continued from page 1) 





if the man sticks to her until he 
dies. She is hiding something 
every day she and the man are 
living together. She knows that 
the neighbors who call her and 
her husband “Mr. and Mrs.” would 
ostracise her if they knew the 
truth. A telling of the truth 
woulg bring misery for the wo- 
man. Without now discussing 
reasons, if the neighbors knew 
the truth she would be considered 
a bad woman, while the man 
might be looked upon as an un- 
fortunate man who had made 4 
mistake, thanks to her. A com- 
mon law marriage never dares to 
identify itself as such while the 
couple are living together. The 
neighbors assume that the couple 
have been married properly. If 
there is a child the woman knows 
it faces a dubious future. Often 
a man lightly repudiates his com- 
mon law marriage and marries 
another woman by a ceremonial 
marriage. The bigamist may have 
two sets of children; and until 4 





court speaks no one knows which 
set is legitimate. The second wife 
who has innocently, but openly | 
and by a ceremony, married a/|, 
man thought by her to be single, | 
and who has borne his children, 
is entitled to protection, and so 
are her children; but the cases 
show that they usually need to 
fight hard to get it. And if the 








Seasoned 
Investments 


RAILROAD 
UTILITY 
MUNIOIPAL 
INDUSTRIAL 
BANK STOCKS 
INSURANCE STOCKS 
PREFERRED STOCKS 


Hall Cherry 
Wheeler & Co. 


| have no respectability, 


husband was living meretriciously 
with the woman who asgerts the 
existence of a common law. mar- 
riage, the lawful wife and her 
children must combat perjury, 
and they may lose. The father of 
the man has never heard of the 
common law marriage of his son; 
he loves the children of the cere- 
monial marriage, and he thinks 
he is protecting them by his will 
when he provides for his son’s 
“children”. But lawyers know 
what may happen. The cases 
show that all kinds of trouble and 
injustice come out of common law 
marriages. And the issue of mar- 
riage arising out of common law 
marriage claims may be raised in 
virtually all kinds of cases, civil 
and criminal. 

A common law marriage, in the 
jurisdictions where cohabitation 
is not essential, may be made by 
mail74; two postage stamps will do 
the trick. It may be made by 
telephone.75 No particular words 
need to be used to make a com- 
mon law marriage; and no one 
can say whether a court in any 
state will afterwards say yes or 
‘no. The test may not come for 
years, and the passing of time | 
adds uncertainty and ob- 
scurity law marriages | 
nor have 
they any stability. A man who 
is willing to consider himself mar- 
ried by a few words is just as 
willing to afterwards consider 
himself divorced without any 
words at all when he its tired of 
the woman Surely no woman 
wants a common law marriage 
for herself. A common law mar- 
riage gives a woman no more than 
a suspected legal standing to 
fight for the right that a proper 
marriage would have clearly giv- 
en her, and her chance of winning 
the ficht is not so good as her 
chance of losing 

The truth fs that of 
the cases there has been no agree- 
ment to marry at all in words of 
any tense. The woman simply 
slipped into living with the man 
In most cases he gave her the in- 
itial push, but he was not intend 
ing to push her into matrimony 
Married men have practiced se- 
duction by pretending a common 
law marriage.7é The woman may 
have had hopes of matrimony 
and the man may have nourished 
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basis {s not of the marrying kind 
Usually, as a fudge in the South 
| expressed it, “they just took up 
| together” Then, after the man’s 
|death if there is any money in 
sight. a common law marriage 
may be claimed, and the battle fn 
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these hopes as long as he thought | | 
he needed to for his gratification: | ‘ 


with a woman on a common law} 


h ” eter i hv him 2 that th 
nartt would henceforth be hrshen 
“a wife and «sn condnuet them«elves 
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orcer vel h contractiie! for "erns 
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el contract possessed tr <¢ ¢rea 

" i= oraecent! of the element and 
wiv the elements, attoechnic any 
“Antr a+ a 
Crest Northern R’y. v. Johnsen 254 Fed 
4X7 (Cir, Ct Awn.y (1910 

ina 2 Woarvard Low Review 848 
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court follows.77 

The word “individualism” may 
be used as the best word to short- 
ly characterize an argument for 
or in defense of common law mar- 
riages. As a defense for common 
law marriages it indicates a con- 
tention that the sex relation con- 
cerns nobody but the man and 
the woman who enter such rela- 
tion; that marital and sex rela- 
tions are nobody’s business but 
only the business of the two per- 
sons concerned.78 ‘That liberal 
thinker John Haynes Holmes | 
preached a sermon many years 
ago on Marriage and Divorce, and, 
with his permission, I quote a few 
sentences which go right to the 
point: 





| 
| 


“The one great truth that un- | 
derlies all my present thinking is 
that the highest individualism 
which must be the goal of all pro- | 
gress is to be secured only through 
the widest and firmest extension 
of democratic control.*** To be- 
come so obsessed with the philos- 
ophy of individualism as to believe 
that the sex relation concerns no- 
body but the man and woman 
who enter into such relation, and 
that society has no rights of in- 
terference or obligation of regula- 
tion, is little short of madness.*** 
The very minute a man links his 
life with that of a woman, or a 
woman links her life with that of 
a man, that moment society has a 
most vital kind of interest at 
stake, ang has a right therefore 
to insist upon being made a par- 
ty to the contract”. 

In the early days New Yorkers 
rowed across the Hudson to the 
Elysian Fields in Hoboken, or to 





Weehawken, or to Fort Lee, just 
a few miles to the north, where 
now the George Washington 
Bridge comes to the top of the 
Palisades, for their pleasures, 
their picnics, their duels, their 
“common law marriages”, and 
Continued on page 3 col. 1) 

77 The desire to make the offspring 
f informal marriages legitimate its of 

ndable. and the legaliz- 






g of such marriages would be equally 
» if they were caseren into with an 
nes tent b ither party that is 
witl I t f that the marriage was 
awf But unfortunat ely such in tent 


lef 


is exceedingly rare Usually 

such marriages the relation in the 
ginning is nothing other than licen- 
tious. and the question is whether the 
erest of innocent children of such 
into is paramount to the good of 


cle Wilmington Trust Co. v. Hend- 
rixon 31 Del. 319 (1921) 
7 “Some say that ‘marital and sex re- 


only 
two persons con- 
that champions 
his onclusion has the formidable 
C of Havelock Ellis, Bertrand 
and H. G. Wells. But Have- 
is is a physiological phycholo- 
t Russell was first a mathematic- 
i-n though In these later days he has 
himself to philosophy: while 
I don’t know what Wells 
e that he fs not an historian 
them seem to forget that man 
! animal; and this one fact colors 
and to. a large der ree controls every one 
of his relationships.” 
The Concern of the Country With 
Marriage, a paper by Mary E. Richmond, 
Director Charity Organization Dep’t. 
Russell Sage Foundation. printed in the 
book Family Life Today, ed. By Marga- 
ret E. Rich (1928) 
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jr murders.79 And this custom 
ged through the horse and bug- 
gays. At the beginning of the 
Lotury Mrs. Carlotta Keys and 
morge Herrmann, a wealthy lum- 
rman, went over to Fort Lee 
sere, 23 the lady claimed, they 
se married. George admitted 
e went to Fort Lee on pleas- 
nt, but denied that he had 
ered into matrimony. After- 
ards, Carlotta sued George for a 
ation, seeking to establish a 
n law marriage with him. 
irst trial, in May 1903, before 







































Mr 


Justice Keogh and a jury in 

FICATES se New York Supreme Court, 
Co I kings County, lasted ten days, and 
*» Ane, ded in a disagreement, the jury 
Wtehall 4.5924 sanding nine for the plaintiff and 
three for the defendant. The sec- 

—————— J od trial came on before Mr. Jus- 


ice Smith and a jury, and lasted 
‘wo weeks, Our sentimental old 
friend the jury with primitive in- 
cts as fresh and andumuinished 
, the Garden of Eden, found | 
the plaintiff. Motion was 

not only to set aside the| 


E IN 
ORITIES 


service 








statist; _ 
hensive re. 
bligation 
l be 
LJ-1 


& Co. 





is is am irrelevant note, but sure- 
interesting one, especially for 
One of Edgar Allan Poe’s an- 
tical tales which introduced the de- 
e story into literature, The Mys- 
of Marie Roget, which was pub- 
ished in 1842 as a sequel to The Mur- 
s in the Rue Morgue was suggested 
Poe by the unsolved murder in 1841 
{ary Rogers whose body was found 
1 miles south of Fort Lee in the 
ow waters of the Hudson near Wee- 
i N. J., not far from the fam- 
s duelling ground 20 feet up the cliff 
sible only from the Hudson River 

e Alexander Hamilton fell in his 
with Aaron Burr and where Ham- 
1's Own son had met his death in 
1el. Mary worked in the New York 
shop of John Anderson, tobacco- 
and her beauty brought many 
young customers. She lived with her 

nother who kept a boarding house in 

Nassau Street, New York City not far 

from the City Hall. The excitement 

this celebrated murder of early 

| York did not die out for years. 
| The little-known sequel has all the 
ire of fiction; and so far as I know 

e only account is in old newspapers 
moldering away and so I write 
this mote. In 1891, more than fifty 
years after the murder, an ejectment 
t was brought by Laura Appleton, 
nderson’s daughter, in the N. Y. Su- 
sme Court against the N. Y. Life In- 
irance Co. on the ground that An- 
derson’s Will was invalid because of his 
mental infirmity at the time of its ex- 
ecution. Anderson had died in Paris 
1 1881, leaving an estate of $10,000,000. 
He had devised tin-foil wrappers for 
gars which preserved flavor and moist- 
e and had put tin-foil to other uses. 
nder his will Mrs. Appleton received 
nly $50,000. At the time of his death 
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en 
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> owned 10 lots at 59th Street and 5th 
fronting on the Plaza, on which/| 
ts the Plaza Hotel, then valued at/| 
1,200,000., had been erected. The in-} 
irance company then owned the hotel! 
property through foreclosure proceed-| 
ngs. Joseph H. Choate, William B./ 
Hornblower, and other eminent counsel | 
appeared for the defendant, and the/| 
plaintiff? had Col. James, a brilliant, 
rial lawyer. 
Judge Mattoon, a witness from Owego, 
N. Y.. testified that while living in 
New York City in 1833-1847 he knew 
Anderson very well; that they both were 
members of the Hiram Club at Ann 
Street and Theatre Alley; that he 
knew Mary Rogers. He further testi- 
fied that Anderson had often told him 
that Mary Rogers came to him in spirit 
form, and that he took great comfort 
n her visits; that Anderson came to 
him in 1865 and wanted him to oppose 
the building of a railway in Broad- 
way; that upon his asking Anderson why 
he came to him, Anderson said he had 
been directed to do so by Mary. Peter 
B. Sweeney noted for his conne 
with the Tweed ring who had been long 
abroad, was called by the defence to 
prove the good business qualities of 
Anderson, with whom he had enjoyed 
close business relations. With Sweeney 
under cross-examination Col. James 
dragged in the Tweed scandals in an 
endeavor to discredit Sweeney with the 
jury. Among other things he asked if 
Sweeney had been present in Cooper 
Union the night Mr. Choate had made 
the speech nominating the District At- 
torney who had afterwards prosecuted 
those in the Tweed ring. The trial, 
which was before Mr. Justice Patterson, 
ended after several days and a refusal 
to nonsuit when counsel announced 
that a settlement had been agreed upon. 
See N. Y. Tribume Dec. 6, 17, 29, 30, 
1891, & N. ¥. Times Dec. 31, 1891, Jan. 
6, 12, 21, 1892. 
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verdict, but also to dismiss the 
complaint on the merits, and the 
briefs were voluminous. Appar- 
ently there was no New York de- 
cision directly in point on the mo- 
tion to dismiss the complaint.80 
The opinion of Mr. Justice Smith 
is a judicial gem. 

Smith, —.: The result of the 
trial of this cause strongly illus- 
trates the wisdom of the recent 
legislative regulation of non-cer- 
emonial marriages in the State 
of New York, and also the futil- 
ity of expecting a verdict in mat- 
rimonial actions against a wo- 
man where the element of sym- 
pathy is involved no matter what 
the merits of the case. 

The case is unique in two re- 
spects: first, that there could 
have been gotten together by 
chance in the worldlywise city 
of New York twelve men appar- 
ently so innocent and so credu- 
lous as the men who composed 
the jury; and second, that a 
plaintiff with a story so improb- 
able, so inconsistent and so un- 
convincing, with the affirmative 
evidence against her contention 
so overwhelming in its character, 
could have succeeded by her at- 
tractive personality and rare 
dramatic ability in inducing any 
twelve men to render a verdict 
that she had ever been married 
to the defendant. The story of 
the common law marriage on the 
rear seat of a one-horse two- 
seated vehicle driven by a hack- 
man at Fort Lee, New Jersey, 
which was not observed by the 
alert driver on the front seat, 
the ceremonial marriage before 
a bogus justice of the peace, in 
a summer house in the rear of 
a saloon, without a witness, and 
the marriage certificate then re- 
ceived but subsequently lost, and 
to the existence of which no oth- 
er person testified, might well 
form an appropriate plot for a 
comic opera, but it has no place 
in the realm of reality. All the 
circumstances and convincing 
evidence in the case point, not 
to marriage, but to the fact that 
there was no marriage. The in- 
troduction by the defendant of 
the plaintiff as Mrs. Herrmann 
and as his wife to third parties, 
and the letter of the defendant 
to plaintiff's mother, addressing 
her as “Dear Mother’, are 
abundantly explained by the ev- 
ident desire of both parties to 
conceal their real relations to 
each other from the mother of 
the plaintiff and from strangers. | 
In all the confidential corre-| 
spondence between the parties in | 
which there could not be the| 
slightest motive to play a part) 
or to conceal the truth there is| 
not a hint or a suggestion that | 

the relation of marriage existed | 
between them. In the letters| 
written by the plaintiff to the| 
defendant after he had deserted 
her, as she said without cause, 
there is no claim that there was 
any duty on his part to return 
to her or to provide for her. 
These letters alone should con- 
vince any reasonable mind that 
the writer was not a wife who 
had been wronged by an unduti- 
ful husband. If she had been 
married to the defendant at Fort 
Lee it was the event of her life 
and she would have taken every 
opportunity to have exhibited 
her marriage certificate to her 
friends and to all persons inter- 

















80 See Brocklyn Dally Eagle July 13, 
1904. 


ested in her. 
If the relations of the parties 
had not always been meretrici- 
ous she would never have con- 
sented after marriage to a rich 
husband to continue to live with 
him as she previously had done, 
under a name not his own, in an 
obscure apartment, not at all in 
keeping with his means and his 
station in life. She would not if 
married have failed toassert her 
marriage when she was asked 
as I believe she was by that in- 
telligent and honorable attorney 
Mr. Heydt, a friend of defend- 
ant’s family, if she would not 
break off the dishonorable rela- 
tions she was maintaining with 
the defendant, She would not 
if married have admitted to her 
friends Mr. and Mrs. Dougherty, 
whose appearance and manner 
of testifying demonstrated their 
credibility, that she had no law- 
ful claim to be considered the 
wife of the defendant but that 
she intended to sue him, to make 
him suffer. The plaintiff has the 
wit and the ability to construct 
upon the very considerable foun- 
dation of truth unwittingly plac- 
ed at her disposal by the folly 
of the defendant the remarkable 
story told by her on the witness 
stand. She needed no aid to do| 
this. But if her story is true! 
and she is a credible person then 
the defendant or some one in his 
behalf has been guilty of whole- 
sale subornation of perjury. I 
do not believe it possible to 
frame a conspiracy so impregna- 
ble to attack which involved the 
participation of so many per- 
sons so widely situated and 
very many of whom were 
of excellent reputation and could 
have no possible interest in the 
result of the litigation. 
There never was a verdict in 
a court of justice which had so 
slight a foundation of truth. To 
allow it to stand would be a 
grave reflection on the adminis- 
tration of the law. It is useless 
to grant a new trial. After two 
trials it must be that all availa- 
ble evidence has been presented, 
and no court sensible of its gb- 
ligation to truth and justice can 
ever sanction a verdict in favor 
of the plaintiff. It is the duty 
of the court ultimately to decid« 
the cause upon its own respons- 
ibility, for a jury trial of the is- 
sue is not a matter of right, and 
the findings of the jury are simp- 
ly advisory. In accordance with 
what I deem to be the right and! 
duty of the court I set aside and 
disregard the verdict of the jury 
which finds that the plaintiff and 
defendant were never married, 
and I find the fact to be that the 
parties to this action were never 
married either ceremonially or 
otherwise, and I accordingly di- 
rect judgment in favor of the de- 
fendant against the plaintiff dis- 
missing her complainant upon 
tHe merits.81 
ABOLITION SHOULD BE EASY 

As it is clear that there is now 
no argument of any substance in 
favor of common law marriages, 
and that their validity in many 





states rests only on decisions of 
the courts that the provisions of 
comprehensive marriage statutes 
of those states are not mandatory 
becauSewof a rule of construction 
for which there never was any 
good reason which rule expresses 
a maxim of public policy of an 
older day, and not the public pol- 
icy of our day; and as there is no 
legislative sanction for such mar- 
riages in most of the states where 
abolishing acts have not been 
passed, the further abolition by 
statutes should be easy. But 
some one in each state should make 
the motion for abolition; and he 
who does so should be well in- 
formed. This article has been 
written with the purpose of dis- 
playing the situation, and giving 
some helpful information. 
Abolition is long overdue. Thir- 
ty-twa years ago Professor How- 
ard in his History of Matrimonial 
Institutions82 cried out for the ab- 
olition of common law marriages 
A statute of a few lines in each 
state will accomplish the reform. 
Only one state, Wisconsin, has 
adopted the Uniform Marriage 
and Marriage License Act83 which 
was gotten up with much care by 
the National Conference of Com- 
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missioners on Uniform State Laws 
in 1911. The provisions of the 
Massachusetts marriage laws onl 
similar to those of the Uniform | 
Act. Indeed the Uniform Act | 
has the impediment provision of 
the Massachusetts statute copied 
into it. The Uniform Commission- 
ers stated when they submitted 
the draft of the Uniform Act that | 
one purpose of the Act was to} 
abolish common 


ces, and it represents the experi- 
ence and judgment of a select 
(Continued on page 7 col. 1) 





enough for a jury, was not printed for 
the appellate court. “Justice Wilmot 
M. Smith is to be congratulated on 
his plain speaking in setting aside the 
verdict and dismissing the complaint 
in a suit to establish ‘a common law 
marriage’. The susceptibilites of Amer- 
ican juries and the impossibility of get- 
ting justice against an attractive wo- 
man who goes upon the witness stand to 
bamboozle the men in the box has 
passed into a proverb * * * The woman 
wanted a man’s money and the jury 
wanted her to have it, so they di 
away with probability, common sense, 
and all considerations 6f decency to es- 
tablish their belief that she was a wife. 
It was fortunate that there was a hard- 
headed judge who was not afraid to re- 
veal his comprehension of the ways of 
the world in which that woman moved, 
to stand between such a farcical verd- 
ict and the collection of it. Judge 
Smith's characterization of the 
ought to make similar bodies hesitate 
in like cases hereafter, but it is not 
likely to do so.” 

Editorial in Brooklyn Daily Eagle July 
14, 1904. 

82 Vol. 3 p. 254. 
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Particeps Criminis 


It has been reiterated until it 
should be tiresome that unauthor- 
ized practice of the law is not pos- 
sible, generally speaking, unless 
an attorney guides, directs and 
participates in or facilitates it. 

Surely there can no longer be 
legitimate doubt in the mind of 
any reasonably intelligent lawyer 
as to what acts constitute unau- 
thorized practice of he law. The 
substantive law dealing with the 
practices more commonly engaged 
in is now settled without substan 


tioner to continue a proscribed act, 
he clearly must do so deliberately 
and with pretneditation. 

It must seem rather strange, 
and most unfair, to the layman 
that he is punished for contempt; 
—with, perhaps, both fine and im- 
prisonment made the 
spondent in a drastic and sweep- 
ing decree of injunction, when 
each step he has taken has been 
with the advice of his attorney, 
who goes scot-free from punish- 


or re- 





ment and without criti- 
cism. 


usually 


In numerous cases reaching our 
courts, ‘they are, in their opinions, 
finding, among other things, that 
the defendant employed an attor- | 
ney and claims to have obtained | 
and followed his advice. That fact | 
is deemed to mitigate the penalty 
imposeq upon him. Yet, it is seld- | 
om that the court, however harsh | 
may be its language in respect of 
the layman’s conduct, either criti- | 
cizes the lawyer’s conduct or even 
mildly punishes him 


| 


honesty. The layman in such a 
case who has borne alone the 
brunt of the court’s action may 
well feel illtreated and that hyp- 
ocrisy, not good faith and honesty, 
dominates the profession and in- | 
spireq the proceeding against him. 

Be that as it may, what shall 
be said of the apparently deliber- 
ate and studied failure of the pro- 
fession and of the courts to take 
the most direct and effective 
method of preventing unauthor- 
ized practice, of protecting the 
public against the well known ev- 
ils flowing therefrom and mak- 
ing no effort to discipline a law- 
er—the master mind—, for the 
ation for which it unhesitatingly, 





Legal Lore 


By George J. Miller 
The Minutes of the Supreme Court 
ct West New Jersey 
Part 9. 
(Continued from last 
Admiralty matters. 
“Matthias Vanderhoyden on his 


week) 


examination avers that Chrisparus | ing of the Bar in A. D. 1707” 


Harman told him that John Moll 
& partners had made an Agree- 
ment with John Peake (owner of 
ye Sloope Hopewell) to sail with 
them to the Beaverwick to bring 
what they could find to Appaquin- 


i tial difference of opinion on thejing Creek, and that Chrisparus 
M part of the courts. Hence, if a/had drawne the agreement; but 
lawyer still continues to counsel| being more nearly required to de- 
and advise the unlawful practi-|clare ye naked truth, whether 


Chrisparus did not tell him that 
they was to bring the Goods to 


his House, sayth, to ye best of 


on Board, and having worn out 
his own gloves with pulling at the 
ropes and rolling goods ashore 
was complaining for want of 
gloves, it being cold and that 
Chrisparus Harman’s sister bid 
him take them, but he replied, 
that he hag no mind to meddle up 
with them, they not being his own. 
A young woman took them up and 
said “I give them to you.” He also 
obtained a pair of worsted stock- 
ings and an old shirt 
(Continued in next issue) 


fore they are well hatch’d, and 
juft begin to learn, when they be- 
gin to be Mafters. 

Now, to prevent the Growth of 
‘em, I humbly conceive, it would 
be convenient to reftrain Attor- 
neys and Sollicitors from having 
any more than two Clerks at the 
fame time ang thofe bound for 
feven years a piece, and one to 
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have ferved half his Time, before 


@ new one is taken. Attorneys | 


and Sollicitors ought to be Men 
of great Integrity and good Ingen- | 
uity, for the Succefs of a Caufe | 
frequently depends upon their dif- 
creet Management and the Truft 
is fo great, the Client must nani 
essarily repofe in them, that they | 





Voice of the Bar 


COMMENT AND ORITICISM 
INVITED 





To the Editor of the New Jersey 
Law Journal: 


An overcrowded bar and jury 
reform are two topics of current 
interest; but it seems that, like 
the poor, they are always with us. 
Perhaps your readers would be in- 
terested 
than two centuries ago these top- 


in knowing that more | 


have it in their Power to ruin any | 
Caufe by their Negligence, Ignor- 

ance or Treachery; Therefore, in | 
order, that the Practice of the Law | 
may be in good Hands, and only | 
Perfons of good Families and | 
good Education, Learning and Sub- 
ftance, admitted to it (which, 
|a@ great Meafure, would fet them 


in | 





bov ean Trick - 
ics were controversial. I recently - tg or ane gy SU 
ane ah mn ael deme Oe geries) I fhould think it would do 
_— . ; P | well, if none were to be put Clerks 


London, a small pamphlet entitled 
“Proposals Humbly Offered to the 
Parliament of Great Britain and 
Ireland ‘for Remedying the Great 
Change and Delay in Suits at Law 
ang in Equity’. This little book 
was first published in 1707. My 
Copy is of the eighth edition, pub- 





| lished in Dublin in 1727. 


I enclose 


| two excerpts from this book, one 


his remembrance hee did tell him | 


soe, 
t.” 
Other 
Vanderhoyden had 


but cannot positively affirm 


what 
and 


confirmed 
testified 


witness 


also to what he had failed to test- | Hares, 


ify. 


Elizabeth Stacy further 


A. D. 1707 
p. 26 

“One mifchief more that wants | 
|Redrefs is, the exceffive num- 


| ber of Attorneys and Sollicitors; 


testi- | 


fyed that she saw a sailor open| 


two letters and burn them. 


a person of Philadelphia, ang Joha 
Moll seeing her read it, snatched 
it from her since it was none of 
her concern. 

Thomas Launce testified he was 
aboard when the boat was run 
ashore and that he saw the mas- 
ter and mariners take some goods 
out of a chest and put other in 
again and that he saw some gloves 
taken away and that he saw a young 
woman relateq to Chrisparus Har- 
man give him one of those pair of 


This situation, well known to all | gloves. He was questioned why 
members of the bar, directly chal- | he did not declare these things 
' lenges its professional and mental| when the seamen were first 


brought to Burlington and stated 
that all goods were lost, he said 
that the master and mariners de- 
sireq him to say nothing that 
might do them injury. When asked 
if he did not receive a gun from 
the mariners, he admitted that he 
had, that it was for his own de- 
fense, but that he had since part- 
ed with it. 

When further questioned why 
he took the pair of gloves, he 
stated “seeing some gloves laid by 





and with smug complacency, pun- 
ishes the layman who is no more 
than equally guilty? 
(Reprinted from 
Practice News) 


Unauthorized 


She | 
,; also saw a paper written in Eng- 
| lish which concerned some goods to ; 


| The Overcrowding of the Bar in 





entitled by me “The Overcrowd- 
and 
the other “Jury Reform in A. D. 
1707”. If you believe, as I do, 
that these excerpts will be of in- 
terest to your readers, I should b 
glad to have you publish them in 
an early edition of the Law 
Journal. 

Very truly yours, 

Maja Leon Berry 


Hounds, the 
fays the old Proverb: 
When Bufiness is scarce (as it | 
muft needs fall thin amongft fuch 
greas Numbers of them) then they | 
turn Baretors, and do a thoufand | 


} 


knavifh, unjuftifiable Things for | 


The more more 





Bread, and become common Nutf- | 
ances to that Part of the Country 
they live in, and generally deferve | 


hanging more than Highway-men, 





a then have a Subfiftance, and not 
be tempted, through Neceffity, to 


| but Gentlemens Sons, or of high- 
ler Quality, and thofe to be good! 
| Scholars, and approved of by the 
| Justices of the Peace, at their 
| publick Seffions, by Certificate, or 
by the Judges of Affize for the 
|Country; And that they, before 
| they fignify their Approbation of 
jthem, do fee that Parent or 
| Friends of the young Clerk do 
| fecure and fettle at least 40 1. per 
annum, or a fuitable sum of mon- 
ey to come to him at the Expira- 
tion of his Clerkfhip, that he may 


do mean Things; whereas now, 
every little pittiful Tradefman, 
that an but juft rake up Money 
enough o put his Son out Clerk, 
is for making him a Lawyer, and 
confequently, as he thinks a Gen- 
tleman; and fuch a poor Creature, 
when his Clerkfhip is out (having 
no Money nor Friends, but what 
are as poor as himself) muft for 
Bread, fome way or other, force 
a Trade, turns Barretor, oppreffes 
the Country, and fcandalifes the 
Profeffion. And I have always 
observed, that the fcandalous 
Practicers were, for the moft part 
come of fome abject, paltry Race, 
born and bred in want, and hav- 
ing but very indifferent Principles 
on one Hand, and prefs’d by 
great Neceffity on the other, they 
ftick at nothing, but do incredible | 
Mifchief in the Commonwealth.” | 





(The second excerpt mentioned 
in Vice Chancellor Berry’s letter | 





A stated meeting of the y 
County Bar Association wa ype roads 
held at the Nationa! Ne pazards. 
Building, 744 Broad- Stree: } Basis 
ark, N. J. on Monday Jy — 
Dinner will be served at 6-% all 
business meeting wil! he hem St 
7:30. oA basis for | 
, ing prov 
The committee on the un, “The Cd 
practice of law will render jt, oe 8 
port, and the dinner comp; a ways 
will make its report of the arn er th 
dinner held April 25, 1936 re ‘ 
“qi at fe 
“How Lawyers Look Fry sonable 
Bench” was topic of Vice Chap, gen DUI 
lor Bigelow who spoke May merce. 4 
a dinner meeting of the Law. opinion 
Society of Essex County, helg fees col 
the Down Town Club, Newark rectly t 
suggested that lawyers, in arg wi 
ing motions, come to the point that th 
quickly as possible; that sonable 
avoid too much “backgro ind terms 
| though he warned that some bag fee on 
ground is essential, because ; yrted 
judge is a human being with singly 
| ideas of right and wrong, andy r mi 
try to find a way to decide cas ogen 
in accordance with those ide e cé 
and that lawyers save as much Fin 
their own and the court's time a V 
possible by stipulating facts » ca 
in controversy before the trial int 
Fred Hall spoke on the validit nat 
of foreign divorce decrees, Jerox van 
C. Eisenberg spoke on problez ny, 
which arise in mortgage forecle ther! 
ures. Arthur Egner introducd an: 
Vice Chancellor Bigelow, iG the 
Dixon Speakman, president of th whit 
Association presided. tuce 
—— The 
GLOUCESTER COUNTY bus 
Common Pleas Judge Elmer & dos 
Woods was elected president ths 
Gloucester County Bar Associe DP 
tion at its annual banquet ani 
meeting May 12. Judge Woo 
succeeds W. Earle Miller. 
Among the speakers were Unit: 
ed States District Court Judg: _ 
Samuel M. Shay, Vice Chancellor 
Francis B. Davis, former Acting . 
Governor David O. Watkins, ani 
Frank T. Lloyd, Jr., of Camden | 
Other officers elected were: Sen- F 
ator Robert C. Hendrickson, vice ; 
president; Waiter S. Hunter, sect- i 
retary, and E. Forrest Hann 
treasurer. 





AMERICAN BAR ASSOCIATION 
Junior Bar Conference 

An important open meeting will 

take place at the Newark City 

Hall tonight at 8:15. Jucge 


Hartshorne and John Sanderson 


as has often been declar’d by the | wil) be publisheq next week. Ed.) | Barlow will speak. 


late Lord Chief Juftice Hales and 
others, that to convict one Bar- 
retor, was more service to the 
Public, than to hang many felons. 
Now I humbly conceive, it would 
be inconvenient, in refpect to fam- 
ilies and Marriages already had, 
to weed out the bad ones at pref- 
ent and ftop their practifing; it 
would be beft to let Death do that 
ungrateful Work, whih it may do 
in feven Years time; but I fhould 
think doing fomething to prevent 
the Mifchief growing again would 
do well, and that will beft be done 
by having regard to the Number 
and Quality of Clerks put to At- 
torneys and Solicitors, and the 
Time they are bound for; Many 
Attorneys and Sollicitors have 
four Clerks at a time, and not 
really Bufiness for two and they 
take ‘em but for four or five Years 
at moft (as if the difficult Art of 
an Attorney was to be learnt in 
lefs time than a common Trade} 
fo that thefe Youngsters, when 
they come out of their Time, are 














like young Partridges, running be- 














NATIONAL STATE BANK | 


NEWARK, NEW JERSEY 


A STRONG TRUST DEPARTMENT WHICH, 
IN ITS RELATION WITH LAWYERS, NEVER ¢ 
COMPETES FOR BUSINESS BUT ALWAYS 
CO-OPERATES IN SERVICE. 
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U. S. Supreme Court 
Sustains Caravan Tax 


(Continued from Page 1) 





—_ 
the roads and increasing traffic 
pazards. 

Basis for Special Licensing 

These circumstances, Justice 
Stone held, furnished an adequate 
basis for special licensing and tax- 
ing provisions. 

The Court also noted that since 
the tax is not on the use of the 
highways but on the privilege of 
using them, without specific lim- 
jtation as to mileage, the levy of 
a flat fee not shown to be unrea- 
sonable in amount is not a forbid- 

burden on interstate com 
And it is immaterial, the 
opinion added, that a part of the 
fees collected are not devoted di- 
rectly to highway maintenance. 

was contended in this case 
that the classification was unrea- 
sonable because the statute in 
erms imposes the special permii 
fee on every automobile trans- 
yrted for sale, whether moving 
igly or in caravans, whereas a 
r moving singly to the market 
presents no difference from other 

e cars driven for other purposes. | 

Finding no occasion to pass on | 
the validity of the tax as applied 

» cars driven singly, the Court 

inted to the affirmative showing 

that appellant’s cars move in car- 
vans, so the discrimination, if | 
ny, could do him no harm, Fur- 
thermore, it is the practice of 
transporting automobiles over 
the highways for purpose of sale! 
which has given rise to the prac- 
tice of moving them in caravans 
The use of automobiles for other 
business purposes, or for pleasure, 
does not have that result. 


Digests Of 


Recent Opinions 


merce. 


m 





} 





(Continued from Page 1) 





seq.; 27 R 
seq. 

In Humphries v. District of Col- 
umbia, 174 U. S. 190, 43 L. ed. 
944, 945, it was held that gen- 
generally the right to poll a jury 
exists. But the denial of the right 
to poll was held not to render the 
verdict a nullity. 

In Hale’s Pleas of the Crown, 
Vol. 2, (1778), p. 299, it is said: 

“Now, touching the giving up 
of their verdict, if the jury say 
they are agreed, the court may 
examine them by poll, and if in 
truth they are not agreed, they 
are finable.”” 

It would thus appear that at com. 
mon law, the right to poll the jury 
rested in the discretion of the trial 
judge 

In this state, the practice has 
been for the trial judge to poll the 


C. L. p. 838, par. 6 et 


jury upon request. “We are, 
therefore, of the opinion that 
greater gocd is likely to result 


from upholding the right to have 
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the jury examined vy the poll, in 
a civil cause, upon request of eith- 
er side, than from denying it. We 
so hold.” 

However, the application to poll 
was made to the clerk, in the ab- 
sence of the court. The clerk is 
merely a ministerial, and not a ju- 
dicial officer. Sockolowski v. Olk- 
owski, 102 N-J. L. 50, 130 A. 514. 
However, he did in this case pell 
the jury. (Apparently, the court 
means by this statement, the 
clerk’s saying to the jury: “Gen- 
tlemen of the jury, you say you 
find a verdict of no cause of action 
and so say you all?” to which they 
all answered in the affirmative.) 
Although he had no right to do so, 
no harm resulted, nor were_any 
substantial rights of appellant in- 
juriously affected. 

Affirmed. 


EVIDENCE — Effect of Contra- 
dictory Statements Previously 
Made by Witness 

New Jersey Court of Errors and 
Appeals 

Goglia v. Janssen Dairy Co. 

May 14, 1936 

On appeal from Supreme Court: 
Affirmed. 

William L. Greenbaum (Irving I. 
Prager) for plaintiffs-appellants. 

Colie & Colie (Runyon Colie), for 
defendant-appellee. 

WolfsKeil, J. 

In an automobile accident case, 
defendant offered four witnesses 
whose testimony contradicted the 
presumption of agency arising 
from its ownership of the automo- 
bile in question. On cross-exam- 
ination, one of the four witnesses 
was confronted with an affidavit he 
had signed before the trial which 
contradicted statements he had 
made on the stand. 

Plaintiff failed to introduce any 
further evidence of the driver’s ag- 
ency for defendant, and the court 
directed a verdict for defendant. 

Held: The contradictory state- 
ments were proper to contradict 
the witness, but nothing they said 
was binding on defendant, or ef- 
fectual as affirmative proof of the 
facts to which it related. 28 R. 
C. L. 633; Rhodehouse. v. Director 
General, 95 N. J. L. 335. Even as- 
suming that the affidavit complete- 
ly nullified the affiant’s testimony, 
there were three other witnesses 
whose testimony was uncontradict- 
ed. The direction was therefore 
proper. Doran v. Thomsen, 76 N. 
J. L. 764; Okin v. Essex Sales Co., 


Plaintiff sued Max Qualsdorf 
and Ilse Qualsdorf, his daughter, 
tor injuries sustained by plaintiff 
while riding in an automobile 
owned by Max and driven by Ilse. 
On appeal, the Supreme Court af- 
firmed the judgment against Lise, 
put reversed as to Max, on the 
ground there was no adequate 
proor his daughter had authority 
to make anotner his invitee. 

After the remittitur had gone 
down Ilse, tor the first time, 
pleaded intancy. By petition filed 
April 17, 1935, she alleged she 
was born on July 4, 1915; she al- 
leged non-appointment of next 
triend or guardian ad litem to de- 
fend her. Upon this petition, her 
parents were appointed next 
triends ang guardians for the pur- 
pose of moving to vacate the 
judgment against her, and a rule 
to show cause was issued. Upon 
hearing the rule, the court deter- 
mined she had in no way been 
prejudiced by the non-appoint- 
ment of a next friend; that she 
was debarreg and precluded from 
asserting infancy as a defense; 
and ordered the appointment of 
her father nune pro tune as of the 
date of the suit as her next friend. 

Appellant had been personally 
served with the original summons 
and state of demand: she was pres- 
ent throughout the trial and was 
represented by her present counsel, 
who also appeared for her father. 
Her infancy was not disclosed 
either by the pleadings, by her, 
her attorney. 

Held: Where the court has jur- 
isdiction of the subject matter 
and acquires jurisdiction of the 
person of the infant defendant by 
personal service, the judgment 
rendered against the infant with- 
out the appointmentt of next 
friend or guardian is not void. It 
may not be attacked collaterally. 
Conversely, it has been held by 
the Court of Errors and Appeals 
that the appointment of a next 
friend to prosecute an action for 
an infant plaintiff is not a juris- 
dictional prerequisite. Nitti v. P. 
S., 104 N. J. L. 67. 

Appellant therefore does not 
have an absolute right to a vaca- 
tion of the judgment. It is not 


or 


like a contract, voidable at the 
election of the infant. Here she 
had her day in court. She has 


suffered no wrong requiring re- 
dress. 


ae 
The method of attack in this | 





103 N 
181. 
Affirmed 


INFANTS — Effect of Failure to 
Appoint Next Friend in Suit 
Against— 

New Jersey Supreme Court 

La Bell v. Quasdorf 

May 13, 1936 


On appeal from district court. Af- | 


firmed. 

Green and Green (Thomas E. 
Duffy) for appellant. 

Charles J. Bodner and Feder & 
Rinzler, for respondent. 

Feher, J. 


J. L. 217, affd. 104 N. J. L. | 


| to vacate the judgment. 


| discretion of the court. Smith v 


| Livesey, 67 N. J. L. 269; Wright 
iv. Green, 11 N. J. L. 334; Free- 





| 
} 
| 


situation is by summary motion 
And such 
| motion is addressed to the sound 
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announces that his 26th Course in 
ATTORNEYS’ and COUNSELLORS’ 


1060 Broad Street, Newark, N. J. 


Answers prepared by Mr. Brigadier 


26 JOURNAL SQUARE 





MAURICE C. BRIGADIER, ESQ. 


preparation for the October, 1936 
EXAMINATIONS will commence on 


June 22, 1936. This Course consisting of 63 lectures will be conducted 
between 5:00 P. M.and 7:30 P. M. at the INDUSTRIAL OFFICE BUILDING, 


Each student will receive: (1) A printed Summary of Practice and 
Pleading at Law in N. J. (2) A printed Summary of Practice and Pleading 
in Chancery. (3) A selection of 2,000 Bar Examinations Questions with 


(1936 Revised Edition). (4) Digest of 


Current Cases and Statutes. (5) Summary of Probate Procedure. 


The fee is $50, registrations accepted with deposit of $20; balance of 
$36 payable on opening day of Course. 


Address Registrations to 
SYDNEY A. ROSE, Faq. 


JERSEY CITY, N. J. 





man on Judgments (5th Ed.) pp. 
378, 538, 574. The exercise of 
such discretionary authority will 
not be reviewed unless it has been 
clearly-abused. Discretion is ab- 
used when the authority is exer- 
cised “capriciously, or in viola- 
tion of settled principles of equity 
or of law.” State v. Vandevere, 
25 N. J. L. 669. See State v. Pot- 
ter, 83 N. J. L. 428. Here there 
was no abuse of discretion The 
non-appointment of a next friend 
or guardian was a mere proced- 
ural irregularity which in no sense 
prejudiced the infant in defending 
on the merits. 

“It is to be observed that this 
discretionary authority should be 
cautiously exercised to protect the 
infant’s interests, and that, unless 
it is evident that the minor did 
not suffer substantial injury by 
reason of the failure to designate 
a representative to act for her 
in the litigation, relief should be 
awarded.” 

Affirmed. 





Resolution Adopted 
By Hudson County 
Bar Association 





Severe condemnation of the por- 
trayal of lawyers and courtroom 
scenes in motion pictures was voted 
by the Hudson County Bar Asso- 
ciation at its last regular meeting. 
It was pointed out that, in general, 
the moving pictures’ characteriza- 


ltion of lawyers and legal proced- 


ure is unfair and inaccurate, and 
tends to implant in the minds of 
the public an unfair and unfavor- 
able idea of the profession. 

The association voted to bring 
these facts to the attention of the 
American and State Bar associa- 
tions, with a request to formulate 
‘plans to attack the problem on a 
national scale, and to bring the res- 
olution to the attention of the mo- 
tion picture industry. 

The resolution was proposed by 
the Public Relations Committee of 
which Mr. Lester Lynch {s chair- 
man, 





BANKERS URGED TO CONTIN- 
UE TO ADHERE TO THE” 


STATEMENT OF PRINCIPLES — 
APPLICABLE TO CORPORATE ~ 


FIDUCIARIES AND MEM- 





ee 


BERS OF THE BAR. x 


ATLANTIC CITY, May 22.— | 
H. W. Davis, chairman of 
the New Jersey Lawyers “and 
Bankers’ Committee at the an- 
nual convention of the New Jer- 
sey Bankers’ Association, urged 
members to continue to cooperate © 
with the lawyers in order to de- 
velop a mutual understanding. 

He pointed out that in the past 
year there was not a single com- — 
plaint filed with the committee of 
which he is chairman, against any 
bank, trust department, or cor- 
porate fiduciaries, by any mem- | 
bers of the bar. 


2S Sheep a pigenes Sapa se 








LAW REVIEW 


SAUL TISCHLER 


Counsellor At Law 
Of New Jersey 


LL.B New Jersey Law School 
LL.M New York University 


Announces that he will condueé a 
“LAW REVIEW” for a limited greup 
of candidates for the New Jerseg 
Attorneys’ and Counsellers’ Byam- 
inatiens to be held in October, 1834, 
assuring personal attention te each 
student. 


The course will commence om of 
about June 15, 1936, and will eon- 
sist of at least eixty-five lectures. 

Hours ef lectures are from 6766 
P. M. until 8:30 P. M. (except Sat- 
urdays), and the course will be 
given at 45 Branford Place, New- 
ark, N. J. 


For further information write 


te MARVIN K. SCHLESINGER, 
45 BRANFORD PLACE, NEWARK 
NEW JERSEY 
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Prompt and Accurate Service 
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Telephone MArket 3-2200 
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eeedings 
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Chancery Motion 


Schedule 


Vice-Chancellors 
Monday, June ist, 
Camden Davis, V. C. 
Elizabeth Buchanan, V. C. 
Hackensack Lewis, V. C. 
. Jersey City Fielder, V. C. and 
Egan, V. C. 
Tuesday, June 2nd, 
Trenton The Chancellor 
Atlantic City Sooy, V. C. 
Newark Bigelow, V. C. 
Trenton Buchanan, V. C. 
Monday, June 8th, 
Camden Davis, V. C. 
Elizabeth Buchanan, V. C. 
Jersey City Fielder, V. C. and 
Kays, V. C. 
Tuesday, June 9th, 
Trenton, The Chancellor 
Atlantic City Sooy, V. C. 
Newark Stein, V. C. 
Trenton 3uchanan, V. C. 
Monday, June 15th, 
Camden Davis, V. C. 
Elizabeth Buchanan, V. C 
Jersey City Egan, V. C. ana 
Kays, V C. Paterson 
Lewis, V. C. 


Tuesday, June 16th, 


Trenton The Chancellor 
Atlantic City Sooy, V. C. 
Newark Berry, V. C. 
Trenton Buchanan, V. C. 


Monday, June 22nd 


Camden Davis, V. C 
Elizabeth Buchanan, V. C. 
Fielder, V. C. and 


Jersey City 
~ Egan, V 
Tuesday, June 23rd, 


Trenton The Chancellor 
Atlantic City Sooy, V. C. 
Newark Bigelow, V. C. 
Trenton Buchanan, V. C. 
Monday, June 29th, 
Camden Davis, V. C 
Elizabeth Buhanan, V. C. 
Jersey City Lewis, V. C. and 
Kays, V. C. 


Tuesday, June 30th, 


Trenton The Chancellor 
Atlantic City Sooy, V. C. 
Newark Stein, V. C. 
Trenton Buchanan, V. C, 


Advisory Masters 
Monday, June ist, 


Camden Knight, A.M. ang 
Kraft, A. M. 
Tuesday, June 2nd, 
Hackensack Campbell, A. M. 
Newark Matthews, A. M. 
Trenton Backes, A.M. and 
Rogers, A. M. 
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Foreclosure Searches $12.50 
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Includes address of owner, lessee 
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Chatte! +t ~> Cond. Sales Contracts 
and Judgments Searched 


Expert Work Done By Former 
Title Company Attorneys 
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Thursday, June 4th, 
Freehold Trapp, A. M. 

Friday, June 5th, 
Jersey City Stanton, A. M. 


Monday, June 8th, 
Camden Knight, A.M. and 
Kraft, A. M. 
Tuesday, June 9th, 
Hackensack Campbell, A. M. 
Newark Grosman, A. M. 
Trenton Backes, A.M. and 


Rogers, A. M. 
Wednesday, June 10th, 


Phillipsburg Trapp, A. M. 
Friday, June 12th, 

Jersey City Van Winkle, A.M. 
Paterson Stafford, A. M 
Monday, June 15th, 
Camden Knight, A.M. and 

Kraft, A. M 
Tuesday, June 16th, 
Hackensack Campbell, A. M 
Newark Herr, A. M. 
Trenton Backes, AM. and 
Rogers, A. M 
Thursday, June 18th 
Freehold Trapp, A. M 
Friday, June 19th 
Jersey City Stanton, A. M 
Monday, June 22nd, 
Camden Kraft, A. M 


Tuesday, June 23rd, 


Hackensack Campbell, A. M 
Newark Child, A. M 
Trenton Backes, A.M. and 
Rogers, A. M. 
Friday, June 26th, 

Jersey City Van Winkle, A.M 
Paterson Stafford, A. M 
Monday, June 29th 

Camden Kraft, A. M 
Somerville Trapp, A. M 
Tuesday, June 30th, 
Hackensack Campbell, A. M 
Newark Matthews, A. M 
Trenton Backes, A.M. and 
Rogers, A M 





Supreme Court 
Motion Schedule 


SPECIAL NOTICE: 

The annual convention of the 
New Jersey Bar association being 
held June 5 and 6, Justices 


scheduleq for those days will hear 


motions the following week 
Justice Ralph W. E. Donges— 
First District, Atlantic, Cape May, 


Cumberland and Salem Counties 

At the opening of each term at 
the Circuit at Camden Chambers 
the second Monday of each month 


in which no Circuit opens (ex- 


| per; at the opening of each term 








cepting when Supreme Court and | 
Court of Errors and Appeals sit | 
and during July and August) and 
the State House, Trenton, on any 
day Supreme or Court of Errors 
ang Appeals sit and by appoint- 
ment. 

Justice Frank T. Lloyd—Second 


District, Camden and Gloucester 
Counties—-Court House, Camden | 
10 A. M., on first and third Mon- | 


days of each month except July 
and August, and also except Mon- 
days preceding opening of the 
Camden Circuit and regular opin- 
ion days in the Court of Errors 
and Apeals. In July by appoint- 
ment Chambers, Camden Court 
House. 

Justice Joseph B. Perskie— 
third District, Burlington, Mon- 
mouth and Ocean Counties—at his 
chambers, 417-418-419 Guarantee | 
Trust Building, Atlantic City, first 
and third Saturday of each month, | 
between 9:30 A. M., and noon, | 





BLUE PRINTS 
PHOTOSTATS 


MATERIALS 










DRAWING 











with the exception of July and 
August, in which months it will 
be the first and third Wednesday. 
Also motions will be heard at the 
opening day of the circuit. Ex parte 
matters may be submitted by mail. 

Justice Thomas W. Trenchard— 
Fourth District, Hunterdon, Mer- 
cer and Warren Counties—State 
House Annex, Trenton, Room 445, 
every Thursday, 10 A. M, except 
in July and August when mo- 
tions will be heard by appvintment. 

Justice Clarence E, Case—Fifth 
District, Middlesex and Union 
Counties—At Court House, Eliza- 
beth, at 9:30 A. M., on the first 
Saturday o each month with the 
excepion of August and Septem- 


at the Middlesex and Union Cir- 
cuits; at other times by appoint- | 
ment. Chambers, Central Building, 
corner Main and Division streets, 


ee 





Somerville. 
Justice Joseph L. Bodine—Sixth | 
District, Bergen, Morris and as 
erset Counties—Fourth Monday, 
motion room, Court House, New- | 
ark, at 10:30 A. M., September to 
June exclusive, except when the 
Court of Errors and Appeals is 
in session. Also on opening days 
of Circuit Terms, at Circuit or at 
Chambers; 443 State House An- 
nex, Trenton, by appointment. 
Justice Charles W. Parker— 
Seventh District, Essex County-—- 
Second anq fourth Saturdays of 
each month from September to 
June, inclusive, at the Court 
Newark, at 9:30 A. M., 
also on the opening day of each 
term at 11 A. M. Mail address, 
19 South street, Morristown. 
Chief Justice Thomas Brogan 
Eighth District, Hudson County 
First and third Saturday of 
each month at 9:30 A. M. at the 
Court House in Jersey City, ex- 
cept July and August when 
motions will be heard by appoint- 
ment; Chambers, 15 Exchange 
Place, Jersey City. 


Justice Harry Heher — 
District, Passaic 
At 


Stated 


House, 


in 


Ninth 
and Sussex Coun- 
ties of each of 
the 


Courts 


the opening 


terms of the County 


at Paterson and Newton, 





and the Court House in Paterson 
first of 


and Sep- | 


on the Saturday each | 


month, except in July 


tember, when the motion day will | 


be the second Monday, and except. | 








ing August, when there will be; 
no motion day; also at other times 
by appointment. Chambers, State, 
House Annex, Trenton. 
Laboratories 
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Newark, N. 
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BANKRUPTCIES 


(Continued from page 2) 








FRIEDBERG, Harry, Kate, Anne, 
I. & tia Friedberg Beverages; 
118 W. 19th St., Bayonne, N. 
J; vol without schedules; refr 
Grimshaw, Jr., J. C.; solr H. 
David Zerman, 988 Bergenline 

v., Union City, N. J. 5-21. 

GIBBS, Joseph (Bldg. Contractor) 
548 Rutherford Av., Lyndhurst, 
N. J; liab $2,201,282.93; assets 
$100; vol; refr Grimshaw, Pat; 
solr Irving I. Moskowitz, 11 Hill 
St., Nwk. 5-22. 

GODSHALL, Clayton Booz (Auto- 
mobile Dealer) 325 Whitaker St. 
Riverside, N. J; liab $8,782.69; 
assets $110; vol; refr Thos. L. 
Gaskill, Camden, N. J; solr 
Daniel Lichtenthal, 131 Bridge- 
boro St., Riverside, N. J. 5-20. 

GOTTFRIED, David (Druggist) 
76 Eaton Pl., East Orange, N. 
J; liab $5,878.12; assets $150; 


vol; refr Porter; solr Philip Ins- 
abella, 810 Broad St., Nwk. 5-22. 
HANKIN, Walter (Architect) 


River Rd. & Wilfred Av. Wash- 


ington’s Crossing, N. J; liab 
$21,075.14; assets $9,400; vol; 
refr Weelans, Trenton; solr 


Richard J. Hughes, 1214 Tren- 
ton Tr. Bldg., Trenton. 5-21. 
KAUFMAN, Louis’ (Carpenter) 
New Brunswick, N. J; liab $13, 
254.77; assets $9,747; vol; refr 
Weelans; solr Jacob Ratner, 5 
Elm Row, New Brunswick, N. 

J. 5-22. 

LILL, George A. (Druggist) 608 
21st Av., Paterson, N. J; liab 
$4,611.25; assets $2,808.31; vol; 
refr Grimshaw, Paterson; solr 
Freeman & Freeman, 26 Hamil- 


ton St., Paterson. 5-22. 
LOCKETT, Harry (Painter) 619 

Bangs Av., Asbury Park; liab 

$2621.60; assets $271; vol; refr 


Weelans; solr Parsons & Dore- 
mus, Red Bank, N. J. 5-19. 
LOTT, Charles J. (Lineman) Jef- 
ferson St., Pequannock, N. J; 
liab $3,013.21; assets—none; 
vol; refr J. Grimshaw, Jr., Pat- 
erson; solr Robert W. Wolfe, 

790 Broad St., Nwk. 5-21. 


MANHATTEN MATCH CO.| 


(Match Business) debtor, 865 
Newark Av., Elizabeth, N. J; 
solr Max L. Rosenstein, 60 Park 
Pl., Nwk. 5-22. 

MARRA, Rocco S. 
221 Park Av., 
liab $19,285.76; assets $2,257.50; 
vol; refr Porter; 
Barr, 45 Branford P1., 
5-22. 

MARRA, Lena (Housewife) 
Park Av., Orange, N. J; 
(Continued on page 7, col. 


(Physician ) 


221 
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Case Law complete with permaned 
supplement. 


ILL SACRIFICE SET OF RULIng 


Write Box 168. 
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surroundings 
venient location. Large rooms, a) 
comforts, 
OR-5-6623. 


well and economically in a 
in East Orange. 


excellent service. 








UNION CITY LAW OFFICE. 4 BOOMs 
Will share 
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fully equipped, complete Lit 
Bor 1% 
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ABLE ATTORNEY, INDEPENDENT 

worker, thoroughly experienced ef. 
ing, research, Hudson Count Office 
salary or exchange services tor facilj. 
ties. Box 1} 
LAW CLERK, L.L.B., DESIRES CLERz. 

ship. Industrious, recommendation 
given. Box 172. 
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Serving Process out of Cit 
District Court of Trenton 
Rent Distresses and Foreclosures 
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Bookcases - Used Kardexes - 
Typewriters-Office Machines- 
Leather Suits and Pieces 
548 Broaaway 
Nation's ‘cn. sees 2x. | 
Established 59 Years. CAnal 6-055 
a 7, 
FRE ;' Handsome Binder 
for 52 issues of Law 
Journal worth $1.50—free with 
initial order for corporation 
outfit or engraved stationery) 
Corporation outfit $8.00 
With printed minutes $9.00. 
Lowest prices on engraving, 
printing and office supplies 
Legal Stationer Since 1897 . 
M. L. GOLDMAN 
8 Park Place, New York 
COrtlandt 7-4635 
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Phone MArket 8-4779 


The Clinton 
Stationery Co. 


Martin S. Escoffier 


Stationery, Printing, Law Blanks 
Etc. — Greeting Cards — Blank 
Books—Typewriters and Supplies. 


1€ Clinton St., Newark, N. J 
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\KRUPTCIES 


ontinued from page 6) 








9.76; assets $100; refr 
SALE yer; vol; solr Barr & Barr, 
~ pranford Pl., Nwk. 5-22. 








d. matt OF Coa Carl Jr. (Division Superin- 
Arlington, “tte st) 46 So. Arlington Av., 
4. Orange, N. J; liab $9,838. 
BET OF => assets $75; vol; refr Porter; 
a perma “Gay, Waugh, Torppey, Hoffman 
5 Me Consodine, 744 Broad St., 
TUNITY Tol 74 5-22. 
+ 75,12 attrac maDOW, Morris (Salesman) 14 
a en “Moeral Green Ave., Trenton; 
service. *! telliyh $2.930.71; assets $1,692.97; 
~ al. refr Weelans; solr Joseph- 
AVAllLana 2 & oe 808 Broad St., 
WoLE twk. 5-18. 
plete i, 200s MEMAN, Hans (Wholesale 
Box 1% foduce business) 205 Miller St., 
WANTED ~— nwk. . J; inv.; Pet. Creds.—-J. 
| INDEPENDp, ¢ Stevenson & Co $152.48, Bert- 
eperienced pp, ganand Schreiber Co., Inc. $152.48, 
rvietty ott rederal Fruit Co., Inc., $270.07; 
Batt ; ce oo? 60 Park PI., 
“4 Biinwk.. N. J. 5-20. 
oe “Ligg. —MEDER, Elas L. (Office Em- 
““SGation Mjiovee} Route 29, Mountainside, 
——  y liab $20,804.22; as- 
iB Given : sts—none; vol; refr Porter, solr 
but of Cir Samuel L. Marcus, 11 Commerce 
q Trenton st. Nwk. 5-18. 
regrectosures .SENBERG, Louis, also known 
All cine ss Louis A. Rose (Salesman) 132 
tREEN Lehigh Ave., Nwk; liab $5,997. 
UCTIONEER #8: assets $325; vol: refr Porter: 
Trenton, N. 2. sir Seymour J. Solomon, 31 
1@ht 2-209 Minton St., Nwk. 5-18 
| BisPINA, Nicholat (Barber) 199 
~————< [i South 11th St., Nwk; liab $12, 
932.03; assets $50; vol; refr Por- 
A er; solr Waugh, Torppey, Hoff- 
—SOLD man & Consodine, 744 Broad St., 
NGED Nwk 5-22. 
SONZOGNI, Olga (Housewife) 351 
Savings Palisade Av., Union City, N. J; 
ough jab $10,941.62; assets $410.73; 
pl @ refr Grimshaw, J. C; solr 
Dente Rivetti, 114 Summit Ave 
S - Files . Urion City, N. J. 5-22 
° mardexes STAMM, Ethel Bailey (Unem- 
ind Pieces” ployed) Township of Wanaque, 
Passaic County; liab $5,169.50 
adway assets—none: vol; refr Grim- 
ee) N.Y.c, | shaw, Paterson: solr Victor Rus- 
inal 60356 | kin. 921 Bergen Av., Jersey City. 
— 5-22 
Mm, © sSSMAN. Samuel (Tailor) 27 Liv- 
Bande ingston St. & 158 E. Front St., 
“a Trenton; liab $4,255.97; assets 
3 Of Lay $215.50; vol; refr Chas. H. 
ree with Weelans, Trenton; solr David 
poration aaa 205 Broad St.. Nwk 
lonery TANENBAUM, William (Sales- 
-. man) 424 34d St., Woodcliff, N. 
ving, liab $6,674.64; assets—none; 
lies refr Grimshaw; solr Pro se 
897 5-22. 
AN TAYLOR, Lawrence (Farm Hand 
; Township of Union. N. J: liab 
ork £3.363.02: assets $627: vol: refr 
Porter; solr Benj. Potoker, 11 
mmerce St., Nwk. 5-21 
—— TEITZ, Samuel (Builder) 21 Jar- 
s Place, Trenton: liab $38, 
ne 728.58: asstts $205: vol: refr 
Weelans: solr I. Herbert Levy, 
| Broad St. Bk. Bidg., Trenton, 
5-23. 
YANOWITZ, Nat. B. or Nathan 
Bookkeeper) 152 Clinton P1., 
sks Nwk; lIfab $57.023.97: assets 
nk $300: vol: refr Porter: solr 
es. Braff & Litvak, 11 Commerce 
a 5 St.. Nwk. 5-22. 
| ZEBRO, Martin (Bartender) 200 
—" Geneva St., Elizabeth. N. J: 


Hiab $23 917.83; assets $70; re2fr 
Porter: solr Harry B. Kotler F5 
Broai St. Elizabeth, N. J. 5-21 





COMMON LAW 


_N 
MARRIAGES 
(Continued from page 3) 
f body of inaene dhanee: from every 


nart of the country. “Are any 
fudicial decisions more deliberate- 
ly worked out or more carefully 
adjusted to the circumstances to 
which they are to be applied than 
the draft acts proposed by the 
Conferences of Commissioners on 
Uniform State Laws * * *7”"84 A 
wonderful reform would be accom- 
plished and common law marriage 
would be incidentally abolished, if 
the uniform draft act were enacted 
in all the states; but this would 
mean a program of long prepara- 
tion much work. 

Social workers in their papers, 
reports and books, from the time 
they begin to work, have been 
condemning common law mar- 
riages as a social evil. And no 
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tained; but the introduction of 
abolition bills proceeds slowly, be- 
cause only occasionally does seme 
one make the motion. In 1929 
the feeling was strong enough in 
an Oregon repeal-of-laws commis- 
sion to produce an abolition bill, 
which passed. In 1933, a New 
York decedent-estates-commission, 
moved by the abuses in New 


York, produced a Dill, which 

passed. 
The neeg for uniformity is im- 

perative, the hopeless conflict 


should be ended, and bills should 
be introduced in all the states 
where common law marriages are 
not valid because the courts have 
held that the provisions of mar- 
riage statutes are mandatory. A 
reader of this article being more 
fully informed, may start the ball 
rolling in his own state without 
any one asking him to do so. 

Yes, abolition should be easy. 
During the past few years bills to 
abolish actions for breach of con- 
tract to marry and actions for 
alienation of affection, first cous- 
ins to common law marriages, 
were introduced in a number of 
the states. And these bills in- 
volved many controversial ques- 
tions. Some of these bills were 
passed, despite claims that legis- 
latures were exceeding their pow- 
ers with respect to one or both 
of these classes of actions.85 So 
many of these bills were intro- 
duced in the same year that 1 
thought at first some strong or- 
ganization must have been behind 
the bills. But my investigations 
have shown to the contrary. 
I do not, of course, wish to min- 
imize the abolishing work done or 
attempted by legislators in some 
of the states of whose special 
work I have no knowledge. If I 
had complete information I should 
make a complete statement. The 
point I desire to make is that 
these actions made themselves so 
obnoxious to all who had knowl- 
edge of the mounting abuses which 
infested them that an epidemic of 
abolition broke out, and the rapid 
spread of this epidemic infected 
legislators with an _ abolishing 
fever which only the introduc- 
tion of abolition bills could abate. 
And I think the same thing will 
happen if a movement gets under 
way for the abolition of common 
law marriages by statute. It will 
come to pass that to introduce a 
bill to abolish common law mar- 
riages will be only a following of 
a recent good example in some 
other state. Admittedly a social 
evil, and merely tolerated as com- 





83 Wisconsin adopted in 1917 
84 Dean Pound “Common Law & Leg- 
islation” in 21 Harvard Law Rev. p. 


495 (1908) 

85 See 2 Ohio Law Rep. 146 (April 
1935): 

%3 Mich. Law Rev. (May 1935) 979 


Brooklyn Law Rev. (January 1936.) 
Wisconsin Law Rev. Vol. 10 p. 417 (June 
1935) 

N. Y¥. University Law Quarterly Rev. 
Vol. 13 p. 104 (Nov. 1935). 
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mon law marriages are, when two 
of three states swing into action 
with bills to abolish, other -states 
will follow~suit, just as happened 
with the introduction of bills to 
abolish actions for breach of con- 
tract to marry and actions for 
alienation of affection. I asked 
the New Jersey legislator, Mr. 
Edwin G. Scovel, a lawyer of 
Camden, N. J., what the genesis 
of his bill to abolish these classes 
of actions was. And I found that 
it was all very simple. He told 
me that he haq obtained a copy 
of the bill which had been passed 
in New York,86 and had intro- 
duced a bill in New Jersey which 
was copied from the New York 
bill. No one needed to stir him 
up, because, as he said, “It has 
been my thought for some time 
that the remedies provided by law 
for breach of contract to marry 
and alienation of affection have 
been grossly abused and violated 
and verdicts given which more or 
less bring our courts and our law 
into disrepute”. I think legislat- 
ors will act the same way Mr. 
Scovel did, if bills to abolish com- 
mon law marriages are introduced 
in one or two states. 

Senator William Palmer of 
Michigan tells me that he thought 
about introducing a bill to abolish 
actions for breach of contract to 
marry and for alienation of af- 
fection in 1933, but that it was 
the publicity that came from the 
backing of the bill introduced by 
a woman legislator in Indiana that 
caused him to introduce his aboli- 
tion bill in the Michigan senate 
in the Spring of 1935. Then the 
Wayne County Bar Association 
got busy in Detroit and helped 
things along. The Senator’s be- 
lief is that “the real push to this 
type of legislation came through 
the realization that women were 
in favor of it.” Roberta West 
Nicholson (Mrs. Meredith Nichol- 
son Jr.) is the Indiana woman 
legislator referreq to by Senator 
Palmer. Her name stands out 
whenever one inquires to learn 
about the genesis of these aboli- 
tion bills. The success of her bill, 
and the attendant publicity 
brought her a flood of requests 
from other states for copies of 
the bill. She is the one who gave 
impetus to the movement for ab- 
olition.87 A woman legislator in- 
troduced a similar bill in Texas. 
It seems that Indiana, New York, 
and Tllinois took the lead in the 
movement. A woman legislator 
introduced a bill which was passed 
at the 1935 session of the Nebras- 
ka legislature which, while not an 
abolition of the classes of actions 





86 When Governor Lehman signed the 
New York bill he said, among other 
things “These actions have been a 
fruitful source of coercion, extortion 
and blackmail”. One would think he 
was speaking of common law marriage. 
87 See Literary Digest Apr. 13, 1935 
“The Outlawry of Heart-Balm Suits”. 
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referred to, may be cited as “The 
Anti-Heart Balm Bill’. Senator 
William H. Shenners Jr. intro- 


duced a bill in Wisconsin. Two 
bills were’ introduced by woman 
legislators in Ohio. I understand 
that abolition bills were introduced 
in other ‘states, in addition to the 
states just mentioned. Altogeth- 
er, let us say, abolition bills were 
introduced in at least a dozen 
states, all withif a year or so; and 
these bills came from individual 
legislators who approved bills in- 
troduced in other states. Just the 
influence of good example. 

Mary E. Richmond, who was 
Director of Charity Organization 
Russell Sage Foundation, and 
who was an authority on the so- 
cial side of marriage and on mar- 
riage laws, read a paper at a con- 
ference a few months before her 
death which she entitled “Concern 
of the Country with Marriage”, 
and which is printed in the book 
Family Life Today (1928) edited 
by Margaret E. Rich. The follow- 
ing few lines from this paper are 
interesting: “I have a right to 
make some good, round, arresting 
prophecies. I limit myself to just 
one, and it is this—I prophesy 
that just as the health movement 
swept the country during the last 
twenty years, so a new social 
movement, a new community 
awakening, is very nearly due. Its 
subject will be marriage’ *** I 
cannot help feeling that this pro- 
phecy was made with the presci- 
ence which oftentimes comes at 
the end of a career in which one 
has been completely absorbed. 
And the first long step in this 
predicted social movement will be 
taken when bills to abolish com- 
mon law marriages are intro- 
duced in all the states where com- 
mon law marriages have not been 
abolished by statutes. 

I am sure that when legislators 
are informed, they will, with ex- 
ceptions few enough to be disre- 
garded, vote to abolish common 
law marriages. And I may con- 
fidently predict that women leg- 
islators will work for abolition, 
because they will be quick to see 
that the doctrine of common law 
marriage degrades good women, 
that it does not protect children, 
and that it is a breeder of perjury 
and fraud. 
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